
fact providing those items to the CLEC under the terms of such

agreement. 67

Indeed, even Track B's requirement that a BOC generally

offer all of the checklist's items presupposes, at a minimum, a

showing that each item is generally -- and genuinely

available, ~, the ~OC has demonstrated via testing or

comparable means, that it is currently able to actually and

timely furnish the item in competitively significant volumes in a

nondiscriminatory manner if requested to do SO~'8 The Georgia

commission agreed, finding that "generally offer ling] II ·checklist

67Indeed, if the statute were otherwise, a BOC that could
not use Track B (because of the presence of interconnection
requests) could nonetheless conduct an end-run around Track A by
simply including various checklist terms in an agreement with a
CLEC that has no interest in ever using those items -- such as,
for exampl-e, signing.an ~~ment with a pur-e z:eeell-er that
nominally provides for the availability of the unbundled switch
element. The CLEC in those circumstances would have no reason to
make any effort to negotiate prices and other terms for those
it-ems that any CLEC actually desiring them 'Would find acceptabl<e,
and the BOC would have created a putative lIagreement" that would
be no different from a Track B statement -- even though Track B
is foreclosed.

~~rack B· s requirement of "generally offer" reflects Track
B's different purpose: to provide an avenue for BOC entry in the
highly unlikely event that no potential competitor requests (or
pursues in good faith) a full access and interconnection
agreement. In that single scenario, the BOC would be excused
from actually providing the items in the checklist for the
obvious reason that the absence of any requests for
interconnection make satisfaction of such a condition impossible.
That rationale has no application, however, where, as here,
numerous parties bave requested, and some have actually executed,
bona fide interconnection agreements that seek each checklist
item from NYT. In this situation, Congress clearly required that
the agreements~ cover the checklist ~ be fully implemented
-- ~, that all of the checklist items be actually provided
before in-region interLATA authority would be granted.
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items must mean that they are "actually available." Ga. SGAT

Decision, at 8. See p. 3 supra {listing checklist items that are

not provided; see also Part II (describing checklist. items that

are not actually available) .

c. In New York, There are Currently No ·Competitors· .
Providing Telephone Exchange Service to Residential and
'Business SUbsC1:'iber1l.

In order to satisfy Track A, Congress requires that a

BOC's agreements must be with "unaffiliated competing

provider (s] 11 of such services to "residential and business

subscribers. " 47 U.s. C. § 271 (c) (1) (A) (emphasis added). .Indeed

the title of the Track A provision is "Presence of a Facilities

Based Competitor." Id. (emphasis added) That provision does not

merely require, as NYT apparently presumes, an agreement with any

unaffiliated provider.

A "competing ll provider cannot be just any unaffiliated

provider who serves a few customers, because - - by hypothesis -

any provider that seeks access and an interconnection agreement

with NYT and begins providing service will be (or at least plans

to be) serving customers. For the word "competinglI to have

independent meaning (and thus for the statutory requirement of

facilities-based competition to have mea=i~g), ~ must complete

an agreement with a truly "competing" provider -- one that is

operational and has the ability to serve and compete for at least

-120-



a meaningful portion of NYT's statewide business and residential

monopoly. 69

MFS, whom NYT cites as a facilities-based competi~or,

cannot be viewed as a "competing" provider today. According to

the evidence presented by NYT, MFS and the other CLECs combined

have, at most, lS,OOO unbundled NYT loops and 90,000

interconnection trunks70 -- which represents less than 0.5% of

NYNEX1s access lines in the State of New York. While NYT

trumpets the operations of these providers (see. e.g., NYT Br. at

~2), these meager .numbers indicate that no CLEC individually nor

the CLECs collectively are in any position at this time to

exercise any discipline over NYT's indisputable market power.

NYT has failed to meet its evidentiary burden to show that there

is meaningful local ~xche.nge competition in New York.

In addition, NYT cannot use Track A because it has

off~red no ~vidence that-MFS i~ currEntly ~rving r~sidential

customers. The statute requires that the competing provider be

"The requirement of a truly competing provider is fully
supported by the legislativ~ history. "I'he Confer~nce R~port

characterized section 271(c) (1) (A) as requiring tlmeaningful
facilities-based competition" and anticipated competition from
"large. well established" cable companies "such as Time-Warner and
Jones Intercable II which pass over 95 percent of all homes, and
which Congress thought were "actively pursuing plans to offer local
telephone service in significant markets." Conf. Rep., p. 148
(emphases added) .

7°!'he record indicates that a majority o£ the approximately
90,000 trunks installed includes two-way trunks'that are
currently being used only on a one-way basis. Tr. 194-95
(Garzillo). Moreover, Mr. Garzillo testified that over 52,000
53,000 of these interconnection trunks are owned by NYT. Tr. ~96

(Garzillo) .
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serving both business and residential customers. 71 NYT states

that MFS has a tariff for residential service (NYT Br. at 12),

but filing a tariff is not equivalent to actually providing.

service to residential customers. The record contains no

evidence that MFS is serving residential customers. Moreover, it

is undisputed that a reseller cannot meet the statute's

predominance requirement. NYT Br. at 12-13. Therefore, any

evidence that MFS is serving residential customers must also show

that MFS is not reselling NYT service to residential customers.

d. NYT Has Pailed to Show That the CLECs Ose Predominantly
Their Own Pacilities to Provide Local Service to
Business and Residential Custamers.

Track A requires that there be one or more CLECs that

have i~terconnectionagreements with NYT and that are using

"predominantly" their own facilities to .offer competing exchange

telephone services to residential and business customers. -47

U.S.C. § 271(c) (1) (A). NYT argues, however, that the requirement

that there be a facilities-based competitor can be satisfied even

when there are no physical alternatives to "LEe faci"lities,

because it claims that it has satisfied Track A by ente~ing into

agreements with MFS that use predominantly unbundled elements

purchased from NYT to offer local exchange services. NYT Br. at

71The House Committee emphasized the importance of evidence
that competitors are serving residential subscribers: "It is not
sufficient for a competitor to offer exchange access service to
business customers only, as presently offered by competitive
access providers (CAPs) in the business community." H.R. Rep.
No. 204, 104th Cong., 2d Sess. at 77 (1996).
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11-13. Both Section 271's language and its underlying policy,

however, establish that the CLEC's "own" facilities under Track A

do not include unbundled network elements it obtains from NYT

pursuant to Section 251{c) (3).

The first sentence of Section 27~(c) (1) (A) provides

that

a [BOC] meets the requirements of this subparagraph if
it has entered into one or more binding agreements that
have been approved under section 252 specifying the
terms and conditions under which {the BOC] is providing
access and interconnection ~~ ne~work facilities
for the network facilities of one or-more unaffiliated
competing providers of telephone exchange service.

47 U.S.C. § 271{c) (1) (A) (emphasis added). This sentence

contemplates, inter alia, two sets of "network facilities" -- the

BOC's and the CLEC's -- and an agreement through which the BOC

providei; "access" for the CLEC's faciliti-es to the BGe's. The

statute refers to "access" the BOC provide "to its network

facilities," and describes that access as being provided U for"

the "facilities" of the competing provider. Therefore, Congress

viewed the unbundled elements provided by the BOC as part of the

]30C~s faci1.ities. Corr-espondingly, the competitor' s ftfaciliti-es ft

for which access and interconnection is obtained cannot also

refer to the very unbundled elements provided by the BOC.

This construction of Section 271(c) (1) {A)'s first

sentence is supported by its second sentence:

For the purpose of this subparagraph, such telephone
exchange service may be offered by such competing
providers either exclusively over their own telephone
exchange service facilities or predominantly over their
own telephone exchange service facilities in

-~23-



combination with the resale of the telecommunications
services of another carrier.

47 U.S.C. § 271(c) (1) (A). The most logical reading of "their own

telephone exchange service facilities" in the second sentence is.

that it refers to the same "network facilities" that are

attributed to the competitor in the first sentence -- which, as

shown above, do not include unbundled elements. Moreover, the.

use of the word "own" suggests that the competitor must have an

ownership interest in the facilities -- which a CL~C obtaining

unbundled network elements from the BOC does not.

Congress had strong Teasons for recognizing a

substantial difference between the control a CLEC can exercise

over facilities it "owns" and the far more limited power it can

exercise over unbundled BOC network elements to which it merely

obtains "access." To be sure, as the FCC has concluded, Section

2S1(c) (3) requires regulations that require the BOCs and other

incumbent LECs to provide all competitors with the same access,

and impose on them the same costs, as those that ~p~y to the

BOC's own use of its network elements. ~ Pirst Report and

Order, " 218-19, 312-16. The provision of competing service

through unbundled network elements obtained from NYT therefore

can never provide as e~feet~ve a marketplace discipline on NYT-as

would the provision of competing service through facilities the

competitor owns itself which. is why Section 271(c) (1) (A)

requires the existence of truly. facilities-based competitors.
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In sum, NYT cannot use Track A because MFS is not

providing service predominantly over its own facilities to

residential and business customers.

CONCLUSION

This brief catalogs many -- but hardly all -- of the

innumerable shortcomings of NYT's application. In AT&T's view,

both of NYT's filings are deficient on their face and Should

never have been made. These proceedings have been a ~ignificant

drain on the resources of the commission and all parties, who

instead should have been focusing on their business and opening

the local exchange market to competition.

At present, there is nothing to prevent NYT from

submitting another facially deficient application for the

Commission to review. To guard against another premature NYT

filing, this Commission should establish specific guidelines,

including performance metrics, for any future NYT filing on this

subj ect . The development of these guidelines and performance

metrics that would be included as part of a future NYT filing

will require a collaborative effort among NYT, the CLECS and this

Commission. Accordingly, AT&T recommends that this Commission·

convene a technical conference at which these issues can be

discussed. Moreover, in order to avoid future unnecessary

Section 271 fire drills, the Commission should clarify that it

will reject, on motion, any future Section 271
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application that is shown to be patently deficient with respect

to anyone (or more) of the checklist items.

Respectfully submitted,

AT&T COMMUNICATIONS OF
mw YORK, mc.

OF COUNSEL:
Sidley &: Austin

By: (rt
Har M. Davidow -·0
Richard H. Rubin
Clifford K. Williams

32 Avenue of·the Americas
Room 2700
New York, New York 10013

Dated: April 17, 1997
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CERTIFICATE OF SERVICE

I hereby certify that on April 17, 1997 a copy of the

foregoing Initial Brief of AT&T Communications of New York, Inc.

was served by overnight courier or by hand for delivery on April

18, 1997 on all parties listed on the Service List appended as

Appendix B to the Procedural RUling dated April 8, 1997 •
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BEFORE THE PUBLIC UTIL.ITIES COMMISSION

01: THE STATE OF CALIFORNIA

Pacific BeiliU 1001 e),

AT&T Communlcatlona of
California, Inc. (U 5002 C),

Case No. C-96-12-Q44

Camplllnant,

O.fendflnt.

v.

)
)
)
)
) .

)
)
)
)

}

-------_._--- )

: COMPLAINT

AT&T Communications of California, Inc. (U 6002 C) (hereinafter

AT&T or Complainant) brlf\sa this Complaint against Pacific Bell (U 100' C)

(hereinafter PacIfic or Ol!lfendant) pursuant to Sections 9-l1 of the Rules of

Practice and Procedure 'Of the Public UtilitiH Commission of the Stata of

Catlfornia (Commission).

In this Complaint, ATilT showl that Pacific has inat'tuted internal

processes which have the effeeta of thwarting the Commi••ionl
, policy, and

the polley expressed in The Telecommunications Act of 1996, of fair and

non-discriminatory r.8.le competition. Specifically, AT&T show. that

problems with Pllolflc'. internal record keeping Ivstem will result in 8

subatllntlal number of cu.tom.ra who switch theIr servIce to a competitive

r8.lIle carrier having th"lr .ervlce disconnected.

. \\IrlQI'7 I~~I ·t:I'APIAI
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Further, Pacific hao devoted IUch limited relOurcea to the handling of

r••ale order. from comp~itiv, CIIrrler. that It can pr•••ntly handle onlv 400

paT bualnen dey and ani')' promls.s to improve Ita performance to 4,000 per

business day no earlier than the end of January, 1997. Even If Paolflc's

.ystems work flawle8l1y lind at fun capacity. PacIfic will Insure that it retains

over 93% of its locat market at January 1, , 998, no matter how low the

prloes of ita competitor. nor how attractive their service options. This

should be compared to Pacific'. ability to cheng_ the ..I.cted long distance

. carrier of a customer, where Paolflc can process more than 100% of Its

cultom... within that timeframe. Thus. If Pacific's long distance affiliate PB

COM has an attractive offering, It will encounter no delays or bacldog In

having customers switched to it. In stark· contrast, Pacific's local service

resale competitors will hIve to endure long delays and backlogs, Bsaumlng

their customers are eVln willing to put up with the dellY.

Thla combination of dellyed service, follOWed by disconnection, can

heve only one effect on custome.. considering .wltchlng to a competitor.

Many will simply give UI) In fN8tratlon and may be forever toat to

competitor•. Peclfic'••cts end oml.slons concerning resale of Jocal 8ervice

ara both anti-competJtive and anti-consumer. They violate state and federal

Itatutea and regulatlon£ and prior Comml••Jon decisions.

In order to prevent the Commis8ion's pro-eompetltlv8 r•••le policies

from being thwarted'lIt their very outset, AT&T urges the Commission to

order Pacific to:

2
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- NoJater then January 31, '987, cheng. it, internal prOD".U

for handling the record. of cultomer-. so that when one of its

euatomeFli ..eleeu the service of a competing re.lle carrier,

thet cUltomer will not suffer 8 dIsconnectIon or 81rvlce

outase;

Immediatelv devote .ufficient re.ouroe. to Ita Local

Interconnfletion Service Center,. Including the development of

true electronic Interface., end continue to do so t~roughout

'997, so thst all orders from competing re.ele carrier. can be

handled Within the 'same tlmefnlms as Pacific provide. service

to It. own end users and with the 8ame reliability 8S Pacific

provJdes a.rvlce to Its own end usersi and

.. Immediatelv honor lt8 commitment to iSlue Firm Order

Conflrmations within four hour. of receipt of In order from

AT&T.

The 'ana..

1. ComplaInant, AT&T, i. I corporation organized and existing .under

the tews of the Stat. of California. It (8 8uthorized bV the Commission to

provide ·interLATA and lJ,traLATA telecommunication ••rvices throughout the

state, 88 well as faailltl..-based and bundled resale competitive locII "Niees

in the ••rvice terrItories of Pacrflc and GTE Canfornia Incorporated (GTEC).

AT&T's address and teltlphone number are as follows:

3
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ATI.":'" Communication. of California, Inc.
795 I:ol&om Street
San Francisco, CA ·941 07
(4151 442-2800

2. Dafendant, Pacific, il a corporation organized and existing under

the lewl of the State of Califomia. It is the IlIrg05t Jocal .xchange earrier

(LEe) authorized by the Commi.slon to provide IntraLATA and looal exchange

aervlces within variou8 geographical boundaries as Identlfled In Its tariffs on

file with the Comml.Jon. Pacific's address and telephone number are 8.
follows:

Pacific Bell·
140 New Montgomary Street
5.,,- Francisco, CA . 941 05
(415:, 642-9000

.Communication,

3. All pleading., corr••pondence and other communications

conceming this complalrtt should be directed to the Complainant's attorney

.s follows: .

WiJliEIm A. Ettinger
AT&T Communications of CaUfornla, Inc.
795 Foltom Street
San '='Incl.co, CA 941 07
(Tel.) 416-442-2783
(Fax.) 4' 5-442-6605
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4. Under sectioni 701, 1702 end 1707 of the Public Utilities Code;
'.

the Commillion Is vested with brold authority to proscribe any breach of the

Public Utilities Code, prior Commlllion decisions, or applicable provisionl of

federal or stIIte jaw. SSI;tion 701 provide. the broed grant of authority:

"The commlMion may ,uplMae end regul.te every
public utility In the State end mav do all things,
whether speclflcallv de~lgnlt.d In thi& part or. In
eddition thereto, which are necessary and convenient
In the exercIse of such power end Jurisdiction. It

Under sections 1702 .nl~ i 707, the Commission hee juri&dictfon over

complelntl by pUblic utUltl8. which set forth "any aet or thing done or .

omitted to be done by any public utility (which is] in violation of aiw

provision of law or of any order or rul. of the eommis$ion." (1'702)

Further, the Commiasion has both the power end the obligation to I88HS and

respond to competitive considerations In regulating utilities, Pacific Teresis

Group~ D. 93-1 1.()11; ,Morthern California Power Agency v. PUC, (' 87') 6 .

Cal. 3d 370.

AT.T', Authoritv To Provide R••old Competitive Looel Ie""oe

6. ATliT was grlnted a certificate of public convenience and

necessity by the CQmmhrsion in Decision CD.) 96-02-012 to operBte B& •

competitive local carrIer (CLC) with authority to r8sell local exchange lervlce

within the service territories of Pacific and GTEC, effactlve Maroh 1, 1896.

£;
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6. Pursuant to that luthority, on June 26, 1988 AT&T filed I market

trial with the Commieeion, effective July 1, , 896, to provide re.old local

service to the employeeu of It. parent, ATILT Corp. That employee market

trial we. amended by a 'filing on Augu8t 6, 1986, effective September 6,

199ft

7. Pureuant to thu eLRhority, on Auguat 29, 1886 AT&T filed.

market trial with the CommIssion, effective September ·e, ,.998, to provide

resold basic local serviCE! to bU8lnNs customers.

8. Pursuant to th.at authority, on October 18, 1996 AT&T filed a

market trial with the CommIssion, effec~e November 18, 1996, to provide

resold PBX trunks servlce'to bUlin... cUltomer••

9. Purauant to that authoritY, onOecember 4, 199.8 ATILT flied with

the Commiuion, effective December 9, .1998 a tariff for the previllon of

resold local exchange se~lce·to residential.customer. in the aervlce area of

Pacific.

, O. At 811 times r~levan't herein, AT&T obtained local exohange

cervices for res.le from I'Beifie from Paclfic·s Tariff SCHEDULE CAL. P.U.C.

No. 175-T, Section 18, :38rvioea for Reaale.

Paolfio Hu lnatltuted Int.mal Preotloe. Whioh Virtually lnaur.
That Many CLC A.eale Cuetomers Win H.ve Th.lr Service Diarupted

11. In connection with AT&T's provision of relold basic (ocal service

to business customer., Pac[flc has on at le.st five (51 .eparlte occlslons

e
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caused such cU8tomers to b. dllcoMeeted and totally out-of..ervfce for

penods of up to 12 houl's. Speclflcallv:

a. AT&T'. BUBln••• Customer A, with eleven (11) Jin.s, wu

dlaconnected on N~vembClr 8, 1996 It 7:38 a.m. end .arvlce wa. not

reelt:eblished until 5:45 p.m., and the customer wa. incorrectly ,e...igned to

Pacific.

'b. ATILT's BUlin... Customer B, wIth four (4) line., WI'

disconn.cted on November .11, 1996 at 11:00 I.m. and servtce .WIS not

reestablished until 2:56 p.m.

c. AT&T's Buslnes. CuitOme, C, with eIght CSt fine., was

disconnected on November 13, 1996 at 1:30 p.m. and ssrvlce wal not

ree.tabliahed until 9:30 IJ.m. In addition, this customer had Its "hunt group"

fl8ture removed without authorIzation-on two prior occisicms, November 9

and November 11.

d. AT&T'. Buslnlss Customer D, with twelve (12) lines, was

disconnected on Noyember 23, 1996 at 4:30 p.m. .nd ••rvlce WI' not·

partially ree8tabli,hed until November 24, 1998 at 6:00 a.m.

e. ATILT'IJ Bu.ine&& CUltomer E, with twenty (20) Unea, was

disconnected on November 2.6, 1996 at 3:19 and service WI& not

reestablished until 4:45 p.m. This customer .Iso experienced problems with

It, "hunt group" feature on November 22, 1996.

, 2. Aa. direct relult of PecJfle', Ictionsln dlsClonnecting Ita service,

Customer 0 decided to tarminete Its local,arvlce with AT&T and became a

7
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customer of Pacific for Ic)car lervice. Indeed, the co-owner of CultOmer 0

eteted that he was told by Pacific', buslnus servloe office, when he Inquired

about the outage on November 23, that AT&T ordered the ••rvice

discontinued. Ouplte Pacific'. agr.ement to do 10, the Plclflc bUllna••

services representative did not gIve thecuatomer the appropriate AT&T 800

number and, .ine. November 23 wa•• Srrturdsv, the customer did not knew

how to contact the apprc)prlate AT&T office for help. AI a result of the

fru.tration thle cuatome, experienced, It has terminated its AT&T eervlce and

h•• c;leimed damages of .'6,000 from AT&T for the service Interruption.

, 3. Pacific was ITllde aware of the outage. on each of the ibove-

- referenced occalions.

'4. Further, en November 16, 1996 Ms. Lois Heelg-path, AT&T's

Vice President· Pacific States Local ServicI Organizltlon, wrote to MI.

elizabeth Fotter, Paclflc'i President -Industry Markets Group, Informing

Pacific of the problem. AT&T wal encountering with regard to Pacific'.

dllconnactlon of AT&T's customerl. A cosw of thlt letter Is attached and

marked II Attachment ,.

16. Upon Information end benef, AT&T aneg•• that the disconnlction .

of AT&T·.. customers is a result of Paclflc's antlcompetitive practica. in

regard to handling the reclorde of 8 customer who decide. to obtain .ervice

from a CLC (referred to heraln as I customer who "mIgrates·).

16. Upon Information and belief, ATILT Illegel that Paclflc does not

migrate a roul., customer to AT&T or any other CLC limply by changing the

B
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c;ustomer'a recorda. Rather, to mignrte I culitomer Plcific lelue. two order,

to its .vatemi. Fir8t, it issues an ordar o"er itJI Customer Records

Information System (CR'S~, which Is intended to Inform the biJJJn; svstem to

Issue a final bill to the cUltomer. Second, and at the .eme tim•• Pacific

Isaues an order over its Carrier ACC8.1 Billing System (CABS) which is

intended to inform the .wltch Ind related record. that the customer I. not e

Pacific customer but the customer of a CLeo

17. Upon Information and belief AT&T aUege. thlt it the ~RIS and

CABS orders became dlslAoolated within.Peclfrc'. internal .ystems, then Ita·

eRrs order continuel on past iti intended function of only causing .. flnal.bill

- to be r.sued. The CRIS ()rder proceeds on to technicians of Pacific informing

them that the customer is no longer a PacIfic customer and may be

disconnected so thlt the a.sociated cable pairs, twitch terminations, end

p~on. number may be reoB.signed. When this occurs the customer'••arvlee

is disconnected and th~ cuatomer is out of ,ervlc., even though the

customer Is actually lnterldlng to receive r••old lervlce from B CLe.

18. Pacific's intemal prOC888es for handling the records of customer.

who have chosen the rea-old service of CLC. I••eriously flawed. 8V

Including a -disconnect" l:lrder via itl CRIS syltem, Plcific vIrtually Insures

that B 8ubmntlel number cf Its competitor.' custom.r. will experience In

Interruption of lervlce shortly after switching over their .ervlce. Pacific'.

intemal proce.sN th1J. result In unsatl.factory aSNles for a 8ubstlntial

9
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number of JtI competitors' customer. and, 88 shown In paragraph 12, place

itl competitor. at a serlou. di.advantagll.

19. AT&T has on levera' occaaiona ',el Attachment 1) requllted

that Pacific fix ita processes 80 that customer requeats to migratl to a CLC

are accomplished without Pacific ISiulng Interna' order. that could be

interpreted al requiring phVllcal dl.connectlon and raconnectlon of aervlce.

To date, PacJf1c haa not niade a firm commitment to do so In a tImely·

manner.

Pacific Has failed To Devote AUClLlate Relourae. To Proceu
CuatOmer Chang•• To CLC8, So That·A S.rtoue Backlog Will Occur

20. Another .,rious problem with Paclflc's procasse. for mlgrltlng

customers to CLe. concarn. the operation of Itl Local Interconnection

Service Center (LiSe). Upon information and belief,' AT&T alleges that

Pacific 's LIse I. the center responsible for handling all orders from CLC. to

migrate rel81e cuttomer. from Pacific to the CLC.

21. On NO\'Imbor 18, 1996, in the coura. of • me.ting between

Plcific end AT&T employees designed 'to rHolve technicall.,uA concerning

custom,r ~lgrl'tlQn, MI. J.enen. CorbY, Pacific's Vice Pre&ident· AT&T

Account, informed Ma. Miry Ann Collier, AT&T's Locellnfrastruetur. and

Acc.I. Mlnagement VIes Pr.sident. that Pacific'. USC could handle only

400 to 500 mlgrltlon ordara per bUlinel1 dev for tha remaInder of 1996 end

10
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that beginning January 1. 1997 the cspaclty of the Lise would be expanded

to hindi. only 1,000 mlgnltion orders p.r busin.s. dey.

22.. On November 25. 1896 Ms. CoUier telephoned MI. Corby to

confirm that ,he had correctly under.tood the limitations of the LiSe

described above. MI. Corby confIrmed tho•• limItation••

23. AT&T and Pacific had IQreed that within four (4) hours of recslpt

of an order to' mIgrate 8 customer, Pacffic will issue a Firm Order

Confirmation (FOC) .Ither accepting the order and the cutover da,te. rejecting

the order because of In error in the order, or indIcating that the requ.5tsd

cutover date cannot be met (referred to .1 a -Jeopardy·), In a letter dated

October 22., 1996, Ma. Caryn Molr, Paoiflc's Dfrector • Industry Markets.

acknowledged the four hour FOC commitment, admitted that Pacific was not

me~lng that commitment. and st8ted that Pacific belteved It could provide II

four hour FOC by November 16, 1996. A copy of that letter Is attached and

marked 88 Attachment 2. Sub••quently, at a meeting between AT&T and

Pacific on November 4, 1996, Ma. Corby (Ms. Moir'. superviaor) stated that

Pacific would not mlet the Nov.mber 15th target for a four hour FOe.

Thereafter, P.ctflc Informed AT&T that Pacific's current target for Ii four

hour FOC Is May, 1997.

24. AT&T hu tracked Pacific's performance in issuing FOe. within

twenty-four (24) hour•• a much longer period than the four (4) hours Pacific

had previously agreed to. Curing the lalt two weeks of November

approximately 26% of all AT&T migrltion orders were not responded to

11
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within twenty-four hour•. AT&T'. tricking of Pacific', performance 1110

revelled that during the last two weeb of November approxImatelv 33" of

the migration order. W"'I not completed on the cuatomer requested due

dlte.

25. On Oecembat 3, 1996, concerned by the .onous bllclclog Pllcfflc

WII experiencing in handling ATILT's migration order., and the likelihood of

OVtm greater backlogs as cUltomer migration effortl of CLC. 8ccelereted,

Ms. Collier wrote to Mr. Jerry Sinn, Pacific'. Communications Management

Services Vice President, ukln; how many migration order. Pacific eouid

procesl over the next ,b.: month.. A copy of that letter 115 attached and

marked a8 Attachment ~.

26. On December 4, 1996, Mr. Sin~ responded to MI. Collier by

letter incllcatlng that "the current overall Lise capacity II approximately 400

orders per day. Upon completion of additional mechenizlltlon efforts, we will

move to approximately 2,OOQ.-orders per day by the end of January. 1997."

A copy of this letter II attached and marked 88 Attachment 4.

27. On December e, 18ge, Ms. Collier again wrote to Mr. Sinnto

confirm whether the numbers referenced in Mr. Slnn'8Ie~erconstituted the

clpacity of the USC for Just AT&T or the Cle induBtry as II whole. Mi.

Collier's latter alao inforn:ed Pacific that the stlJted capaolty of the LJSC,

12
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aven if for AT&T Ilona, wlllnBufficlent.' A copy of that letter ilattached

and marked u Attachment 5.

28. On Deoember 11, 1996, Ma. Corby wrote to MI. Hedg-peth again

confirming that Pacific ".Xpect[l] to be able to manese 2,000 order. per day

bytha end of Jllnuary." In the lettar, Ms. Corby elso acknowledge& that "we

have not met our four hour objective for FOC." A copy of that letter is

attached and marked 81 Attachment"S.

29, However, just two days later on December 13, 1996, Pacific

Tel8sls' Vice Prealdent- Washington Operations, Mr. Thomas Moulton, wrote

to FCC Chairmen, Mr. Re:ed Hundt, stating, "[s)ince then we hive

accelerated our efforts beyond what we told AT&T. We now will 'be

prepared to handle 2000 grdera a day by ya.r's end, and 4000' order. a day

by the end of January, 1:987." AT&T has obtained acopv of thIs letter, but

PacifIc haG naver dlrectJv notified AT&T of Pacific'. new Viaw of its LISC

capacity Ilmita. A COj:)y of that letter is attached and marked 8S

Attachment 7.

30. Pacific'. exprel.ed ability .to process customer migration orders

through Ita LiSe bottJene.:k il woefully inadequate. MI. Molr'. letter

(Attachment 2) Indicates that, ,. [810me of the problems that we have

identified are: unlvBr8al [aic] staffing in the LISC, inadequate staffing 10 the

1 AT&T boJioye, from the context of the letter that the qu~d LiSe oapaoltY \I tor the
IntIre CL.C Induatry.

13
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L.lSe, fUlly manual Geier proce.lln,;, and Inconaiatant flow through NOM-

(emphalls added).

31. In addltlon'tc the problema at the LiSe Identified In Ms. Moir'a

Jetter, and despite Pecifi.:ts Igr••ment that it would process AT&T'.

migration ord.rs utilizing an InterIm electronic interface, when such migration

order. are electroniclUy U8nlmltted by AT&T to Plclflc'. LiSe, such ord....

are nat electronically and 8utomettcilly entered into the requisite Plcific

order handling systems. Upon information and belief ATILT ane"8. that the

migration orders electronically trinamitted by AT&T terminate at I display

acr.en in the LlSC. Sometlme thereafter, a Pacific employe.. 8ccesse8 the

Icreen, reads It, and then manually types the Information into the requisite

Pacific order handling systems. Such manuI' Intervention does not

constitute an Interim elec~onlc Interface 8S understood by AT&T and Pacific

throughout discussions'on this aubJect. Manual Intervention significantly

decreaaee 1:he number of migr8tlon order. Pacific cln handle, and

sIgnificantly Increases tho likelihood of error by Pacific.

32. Deployment of Interim electronic Interface, by Pacific Ire oritlcaL

In the interconnection agl'.,mant between PacIfic and AT&T, the partlel

agreed upon an Implomorltatlon schedule for true electronic interfacfi by

Pacific. However, pur.U'lnt tothlt schedule, III electronic interfse.. for the

ordering and pre-ordering procel.e. ar. not 8cheduled to be deploved until

April, 1998, and there I, no' guarantee that Pacific will be.ble to me.t the

14
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schedule. Until true elec:tronic Interface. are fully dlployed, InterIm

electronic interfac8I'lr. 'iitl' to CLC••uch II·AT.T.

33. PacifIc'. proml••• conoernlng the capacity of its LISC in 1997

have changed from 1,000 on November 18 to 2,000 on December 4 to

4r OOO on December 13, and It t8, therefor., Impolslble for ATILT, or any

CLe, to know whet en accur8te estlmat. of Pacific's LISe capacity is for

1997. It Is interesting to note that Pacifio doubled Its estimate of It& 1997

1.lse capacity just one day efter AT&T mad.'tI ooncerns known. about the

gompetltlve local aervlee entry re5trict1on8 being imp08ed by Plolfie at 8

meeting attended by fedllra) regulator•.

34. Howeverr eVElri Bssumlng Pacific's Lise operate. at the full

capacJtY stated in Attachment 7 on each bUiines8 day in 1997, and without
. ,

problems, Pacific will be able to process fewer than one mllnon customer

mIgration orders. CompZlred with Pacific'. customer bale of 15 million nn••,

this means that by J.~uary 1, 1998, almo~ two years after thl8 Commisaion

ordered resale competition, Pacific would Insure it.elf a market share of. over

93%.:1 Thislimitltion' on competitiVe inroads would occur no matter how

attrective the price of CLCI ' lervlce, no matter how good the CU&1omer

.ervice of CLCs, and no metter how robult a marketing campaign the eLCa

waged. By simply limiting itl USC capacity Pacific Ie in a position to .In;le-

----------
1 This cllcul81ion .,lUm.. no growth In lhe market. Including norm,1 groW1h end thB
addltfon of .econd Nnl. would.m.ke PacifIC" market Ih.r, even g,••tlr.
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